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QUESTION _ PREST.NTED 


Is the absence of counsel at the time of a poychiatric 

staff conference examination ond confrontation resulting 
’ {rom a court ordered period of detention for observation 
and report prejudicial to the right of an accused to the 


agsietonce of comsel within the wenning of the Sixth: 


Anendnent? 


THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT ~~ 
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Gilbert v California 388 US 263 (18 L ed 2d 1178) ,1967 . 


Henderson v U. S. 123 US App D C 366 (360 Fed 520), .. 

Schmerber v California 384 US 757 (16 L ed 24 1908) ,1966 
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Ovher: 


Report of the Coumitte on Problems Connected with Mental 
Examination of the Accused Before Trial, Judical Conference 
District of Columbia, 1966 Me ee iichicnedieleneieieieneiemenLlsmics nas 


Appellant, Phillip Eric Alonzo Duckett, in Case # 21,614 of 

this Court, sought reversal of his conviction in Criminal Case 
#1124-66 of the United States District Court for the District of 
Columbia upon a two count indictment charging violations of 22 

D. C. Code 2801 (carnal knowledge) and 22 D. C. Code 1801 fhouse- 


breaking). This Court sustained the conviction and Case #21,614 


has no bearing on the case at bar, being # 22,741. “™ 


Phillip B. Duckett (1), appellent herein, was indicted upon tvo 
counts, the first charging carnal knowledge in violation of Section 2801 
D. C. Code Title 22 and the second charging assault in violation of 
Section 504 D. C. Code Title 22. On motion the second count was severed 
oad Appellant was tried upon the first count only. Prior to trial he 
moved for a mental examination and he was ordered by the Court comnitted 


to Saint Elizabeth's Hospital for a period of not more than sixty days 


for observation and report, as in keeping with Section 301 D.C. Code 


Title 2h. 

In due course the Superintendent of the Hospital reported that he 
found Appellant competent to stend trial, to which finding Appellant took 
exception and a hearing was held. Upon hearing the testimony of the 
exemining physician the Court confirmed the finding of the Superintendent 
and the case was set down for trial. 

At the time of trial the complaining witness testified that about 
10 in the evening of May 25, 1967 she was returning from night school to . 
her residence, an apartment house, at 1101 7th Street SE, and that upon 
entering the building she was approached by a man walking toward the door. 
She then testified that the man grabbed her end forced her to accompany 
him to the incinerator room on the ground floor where he forced her to 
disrobde, lie on the floor, and that he had carnal knowledge of her. She 
testified that the incidont took from ebout fifteen minutes to hal? =n 


hour and that although the room was dimly lit she had a good opportunity 


(1) Appeisent's full name: 


Phillip Eric Aloazo Duckett -2= 


to observe her assailant. Following the conclusion of his carnal knowledge 
her assailant got up and left, she then going to her apartment which was 
occupied by her mother who called the police. Upon the arrival of the 
police she gave them her torn and soiled clothing. (fr 66 - 92) 

The Court permitted an in-court identification following an 
extensive preliminary review of the facts and circumstances (fr 7-43). 

Corroberating evidence was supplied by testimony of the mother 
as to the condition of the victim, her daughter, and the condition of 
her clothing when she ‘appeared at the apartment on the evening in 
question. (Tr 98-102); and by expert testimony as to physical evidence 
found on the clothing of the women and the accused (Tr 125e -125 r). 
A letter written to the complaining witness by Appellant some six months 
following the offense and apologizing ‘for it was admitted by stipulation 
(Tr 118). 

Appellant's defense was that of insanity and he had the benefit 
of an expert witness as to his mental condition (Tr 130-198), as well as 
the testimony of his sister and brother in that respect (Tr 214-226). 
Appellent, having been fully advised of his rights by the Court and by his 
counsel took the witness stand and freely admitted the offense and that he 
had written the letter. He explained all on the grounds of his mental 
condition and early upbringing and outlook on life. (Ir 243-297). 

The Government presented two expert witnesses, Dr. Morris Platkin 
and Dr. Wilbur A. Hamman of Saint Elizabeth's Hospital, who testif_ied 


that appellant was not, in their opinion, suffering frou a mental defect 


or deficiency. (Tr 339-353). 


1 


phe Court instructed the jury that it might return one of three 
verdicts: not guilty, not guilty by reason of insanity, or guilty. The 
jury returned a verdict of guilty and the Court, following probation 


report, sentenced Appellant to a tern of imprisonment from 10 to 30 


years to be served consecutively with three other sentences, ranging 


from one to nine years each, then being served. 


STATUTES 


Section 2801 D. C. Code Title 22 (1957) 
Section 504 D. C. Code Title 22 (1957) 
Section 301(a) D. C. Code Title 24 (1957) 


I. HE PSYCHIATRIC STAFF CONFERENCE WAS A CRITICAL STAGE AT 
WHICH APPELLANT WAS ENTITLED TO HAVE COUNSEL PRESENT. 


II. THE ABSENCE OF COUNSEL AT THE PSYCHIATRIC STAFF CONFERENCE 
PREJUDICED THE RIGHT OF THE ACCUSED TO A MEANINGFUL CROSS- 
EXAMINATION OF THE EXPERT WITNESS AGAINST HIM. 


ITI. THE PRESENCE OF COUNSEL AT A PSYCHIATRIC STAFF CONFERENCE. 
CONFRONTATION WOULD NOT BE DISRUPTIVE OF THE CONFERENCE. 


Iv. TT IS INCONSEQUENTIAL WHETHER OR NOT THE ACCUSED SHOUGHT 
THE MENTAL EXAMINATION OR THE COURT ORDERED THAT HE BE EXAMINED. 


Te thrust and teaching of the Supreme Court's decision in the 


case of United States v Wade 388 US 218 ( 18 L ed 24 1149),1967, is 
that an accused is entitled to the presence and assistance of his 
counsel at any "critical stage" in his prsecution and trial. Appellant 
contends that in fact and in truth the nature of a psychiatric staff 
conference arising as a result of a court ordered period of detention 
for Purposes of observation and report as to his mental condition is 
a "critical stage” within the meaning of Wade, supra, and that the 
absence of his counsel at the time of the conference confrontation 
amounts to a prejudical denial of his right to the assistance of counsel. 
Appellant also contends that the absence of counsel from the 
psychiatric staff conference acts to prevent a meaningful eroes-exan- 
dination by his counsel at the time of trial of the Government's expert 
witness and that this also is in violation of the thrust and meaning of 
the Wade case. : 
Appellant shows ene the presence of counsel at the conference ? 
where normally there are : five to six people present, would not be 
disruptive of it, and that in any event, to proceed on the theory that - 
counsel would be disruptive is contrary to the basic assumptions as to 


the operation of the Sixth Amendment. 


Appellant finally points out that it is inconsequential 
whether or not he sought the examination or was ordered to submit to 
it by the Court for in ‘the operation of Section 301 (a of Title 2% 


D. C. Code (1957) the procedure and results are the same and the 


presence of his counsel is essential no matter how the procedure 


was originated. 


ARGUMENT 


THE PSYCHIATRIC STAFF CONFERENCE WAS A CRITICAL STAGE AT 
WHICH APPELLANT WAS ENTITLED TO HAVE COUNSEL PRESENT 


In 1967 the United States Supreme Court reviewed a series of 


criminal convictions based on evidence gained at police lineups and 
identifications without notice to counsel. United States v Wade 388 
US 218 (18 Led 2d 1149) 1967, Gilbert v California 388 US 263 ( 18 L ed 
2d 1178) 1967, and Stovall v Denno 388 US 293 (18 L ed 2d 1199) 1967. 
Finding a police lineup constituted a “critical stage” and that the 
absence of counsel at that stage constituted a prejudice to™the 
defense the Court reversedboth the Wade and Gilbert convictions and 

in Wade at Page 226 said: 


(in) addition to counsel's presence at trial, the accused 

is guaranteed that he need not stand alone against the 
State at any stage of the prosecution, formal or informal, 
in court or out, where counsel's presence might derogate 
from the accused's right to a fair trial..... in sum, the 
principle of Powell v Alabama~ and succeeding cases requires 
that we scrutinize any pretrial confrontation of the accused 
to determine whether the presence of his counsel is necessary 
to preserve the defendant's basic right to a fair trial as 
affected by his right meaningfully to cross-examine the 
witnesses against him and to have effective assistance of 
counsel at the trial itself. It calls upon us to analyze 
whether potential substantial prejudice to defendant's 
rights inheres in the particular confrontation and the | 
ability of counsel to help avoid that prejudice. 


Appellant urges upon this Court that in fact and in truth the 
psychiatric conference to which he submitted and which formed the basis 
for the testimony of the Government's expert witness against him was a 
"critical stage" within the meaning of Wade and that the absence of his 


(1) Powell v Alabema 
287 US 4&5 (TT L ed 158) 8- 


counsel was prejudical error of sufficient magnitude to constitute 
valid grounds for the reversal by this Court of his conviction. 

The Supreme Court in Wade made clear what did and did not 
constitute a "critical stage” at which the presence of counsel was 
imperative. Counsel was not required, the Court stressed, to be 
present at the taking of a blood sample as in Schmerber v California 
384 US 757 (16 L ed 2a 1908) 1966, for there "the knowledge of the 
techniques of science and technology is sufficiently available, and the 
variables in technique few enough, that the accused has the opportunity 
for a meaningful confrontation of the Government's case at trial through 
the ordinary processes of cross-examination of the Government's eacccces 
snd the presentation of his own experts." U. S. v Wade, supra, 227,228 

By contrast, where the variables at the time of confrontation are 
great the presence of counsel is, under the teaching of Wade, essential. 
Certainly the variables at a psychiatric staff conference examination are 
greater than those to be found in a police lineup. Many of the theories 
and concepts in the field of mental health are not certain or even agreed 
upon. An examining psychiatrist may follow any one of a number of paths 
in reaching a conclusion as to the accused's legal responsibility. Where, 
as in the present case, there are several examiners the number of variables 
increases geometrically. Will an accused be unfairly subjected to the 


predilections and bias of the examiners by means of questions phrased in 


such fashion as to confirm the predilections and bias? Absent counsel, 


who is to say? 


And it should be pointed out that such an examination is normally 
conducted over a considerable period of time perhaps as long as two hours. 
‘the contrast between such a conference and the time required for a lineup 
is striking. 

It should also be noted that this Court has attempted to curb the 
4nclusion of moral judgments in psychiatric testimony. It found that 
psychiatrists do at times inject moral predilections into their testimony 
and conclusions concerning legal responsibility: 

And some psychiatrists, perhaps unwittingly,permitted 
their own notions about blame to determine whether tHe 


term mental illness should be limited to psychoses, 
should include serious behavior disorders, or should 


include virtually all mental disorders. Washington v ; 

U. S. 129 US App DC 29 (309 F 2a hhh) 1967 at = 30 (446) 
Also, from Washington at Page 37 (452) 

We sasumejthat the expert could separate the medical 

judgments he was supposed to make from the legal and 

moral judgments he was not supposed to make. It has 

become abundantly clear that this has not worked out. 

Surely the presence of counsel as a routine matter would in time 
tend to assist the Courts and indeed the psychiatrists themselves, to say 
nothing of préecting the rights of those accused meanwhile, in resolving , 
this unsatisfactory situation. It is not unfair to say that the absence 
of counsel routinely may bave led to the problem outlined by the Court 
in Washington, supra. 

In considering the "critical stage" factor of the psychiatric staff 


conference it should be noted, and Appellant urges upon the Court, that this 
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staff conference, lasting ordinarly from and hour to an hour and a half, 
represents the culmination phase of the period of confinement for observation. 
Ordinarily the conference will be held between the eightieth and eighty-fifth 
day of a ninety day observation period and is often the first time the 
examining psychiatrists actually observe and converse with the accused. 
Pages 31 and 32 Report ‘of the Committee on Problems Connected with Mental 
Examination of the Accused Before Trial, Judical Conference, D. C. 1966 (1) 
Prior to the culminating conference the behavior of the accused is usually 
noted only by nurses, assistants, and psychologists giving standard tests. 
He is not extensively seen by those who will ultimately decide the all 
important question of legal responsibility. Their opinion is critical 

f’or as the Report, supra, says at Page 32 the staff conference is the 
“culminating event in the accused's examination.” Surely such an event 

is a "critical stage” within the teaching of Wade, supra. 

Appellant in the case at bar urges this view upon the Court with all 
emphasis primar tey because his defense consisted not in contesting the 
commission of the acts forming the basis of his accusation but his legal 
responsibility at the time the acts were committed. Surely the staff 


conference he attended was a “critical event" in his situation, and cue 


at which he was entitled to have his counsel present. 


(1) Hereinafter referred to as Judical Conference Report, 
-ll- 


THE ABSENCE OF COUNSEL AT THE PSYCHIATRIC STAFF CONFERENCE 
PREJUDICED THE RIGHT OF THE ACCUSED TO A MEANINGFUL CROSS- : 
EXAMINATION OF THE EXPERT WITNESS AGAINST HIM. 


Admittedly the meaningful cross-examination of:psychiatrists and 
Psychologists confronts the attorney with a difficult task at best. On | 
this point the Court has said: 

Ideally, of course, counsel should be sufficiently | 
knowledgeable in behavorial phenomena to marshall 
the relevant materials and assist the jurors in 
understanding them.... But the attorney generally 
appointed by the court is not ordinarily = and 
cannot be expected to be - so knowledgeable. 
Henderson v US , 123 US App DC at 386-7, 360-~. 

¥ 2d 520-21 (concurring opinion, Bagelon, CJ) 


How much more difficult is the task if the attorney must uake 
his examination without the benefit of observing the actual progress of 
the staff conference! He has no standard theoretical concept by which 


he can guage how the witness arrived at his conclusion. He has no: 


transcript of the conference, of the questions and the responses, or 


sven what procedures were used at the staff conference. How can he 
meaningfully make & cross examination under such circumstances? The 
expert witness, with all of his study and background experience, found 

it necessary to devote from an: hour to an hour and a half in company with 
others before arriving at his conclusion. All the attorney has to go on 
is the report of that conference and a number of previous tests not 

even performed by the conf_ronted expert. He has a minimum of information 


for ascthe Judical Conference Report, supra, said at Page 363 


Most commonly the reports merely set out the ultimate 
conclusion of the hospital. The reports typically have 
not contained the psychiatric diagnosis of the accused 
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or described the procedure followed in arriving 
at a diagnosis, and they have rarely delineated 
any reasons for the conclusion reached. 

Even though the Court has subsequently required more information 
in such reports, Judical Conference Report, supra, at Page 36, they are 
still presented in summary forn. 

Nor can the personal recollections of the accused as to what 

took place at the conference form an adequate basis for information 

on which to built A meaningful cross-examination. Because of fright, 
deficient mental capacity, hidden motive, or a variety of other causes 

the accused may be unable or unwilling to communicate accurately what 
transpired at the conference. It is also possible for the examining 
psychiatrist to confuse his recollection of several conferences, particul- 
arly where he is under a heavy burden of work. Should a psychiatrist 
forget some particular detail, his answer that he cannot recall it acts 

as an effective bar to cross examination upon the point. 

In the case at bar there was no way in which defense counsel 
could adequately cross-examine the Government's expert witnesses. That 
defense counsel did manage to elicit some information on cross -exanina- 
tion is not to the point, as it was not the point in Wade. Short of 
defense counsel's actual attendance at the conference it cannot be 
estimated what facts he would have learned and what questions he would 


have put to the witnesses on the basis of those facts. Thus the actual 


prejudice to the accused cannot be measured accurately, as it could not 


in Wade. But this did not prevent the Supreme Court in Wade from finding 


that “counsel's absence might derogate from the accused's right to a 
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fair trial," Wade at Page 226, and then, on the basis of such 
potential injustice, going on to reverse Wade's conviction. 
Tne absence here of a showing of actual prejudice should not bar 
this Court from acting similarly in the case of this Appellant. : 

The Supreme Court in Wade did not determine, nor did it 
seek to determine, whether defense witnesses gave testimony in : 
contradiction to that given by the prosecution witnesses who had 
identified Wade at the lineup. Rather than concerning itself with 
"offsetting" testimony or “balance” of testimony in evaluating the 
prejudice suffered by the accused the Supreme Court focused. narrowly 
on the inherent prejudice resulting from the admission of prosecution 
testimony based on the lineup identification. It follows that tn 
dealing with the case at bar this Court should not take the position 
that because Appellant had the benefit of a psychiatric witness tor 
the defense the inherent prejudice of the in camera psychiatric 
staff conference was thereby lessened, offset, or to be ignored 4 

The issue is not one of being concerned with a "balance" of 
testimony to determine prejudice to the accused. Rather the test and 
meaxsure is whether or not counsel, on the basis of having been dented 
access to the "critical stage" conference and being forced to rely on 
what was available to him, could in fact perform his duty to mate a 
meaningful cross-examination of the psychiatric witnesses against hin. 
This is the true thrust of Wade and Appellant contends and urges that 


the prejudice inherent in and arising from the staff conference ‘held 


without his counsel being present prevented a meaningful cross-examination. 


“Th 


III. THE PRESENCE OF COUNSEL AT A PSYCHIATRIC STAFF CONFERENCE 
; CONFRONTATION WOULD NOT BE DISRUPTIVE OF THE CONFERENCE. 


The Supreme Court in Wade dealt with arguments that the presence 
of counsel at pretrial lineups would be disruptive of what was termed a 
simple police administrative procedure. It dismissed such argument by 
commenting that "to refuse to recognize the right to counsel for fear 
that counsel will cbstruct the course of justice is contrary to the 
basic assumptions upon which this Court has operated in Sixth Amendment 
cases." Wade, supra at Page 237 . There is no reason to feel that the 
firesence of counsel at a psychiatric staff would be ateruptive of it, for 
the presence of counsel at lineups has not disrupted them and in fact may 
be said to have strengthened such lineup procedures. The reason for this 
strengthening has been that it ends the question as to whether or not 


the lineup is fairly conducted. The same would be true of the psychiatric 


staff conference conducted in the presence of counsel. 


Tt 4s admitted that counsel might be disruptive or a negative 
influence where the results of the psychiatric examintion were based on 
a series of interviews between a single docter and a single accused. But 
this is not the case prevailing as to the staff conference which is usually 
‘a single session at which the accused is confronted with four or five 
exaiminers. The presence of counsel, kmown to and trusted by the accused, 
would if anything provide the accused with some reassurance and enable hin 
better to cooperate with the examiners. There is every reason to believe 
that the presence of counsel, not as a participant, but as an observer only, 


would strengthen the procedure just as it has in the case of lineups. ; 


15. - 


IV. If IS INCONSEQUENTIAL WHETHER OR NOT THE ACCUSED SOUGHT THE 
MENTAL EXAMINATION OR THE COURT ORDERED THAT HE BE EXAMINED | 


The presence or absence of counsel at the psychiatric staff 


conference does not turn on whether or not the examination results 
from a request on the part of the accused or was ordered by the Court. 
A request for such an examination cannot possibly be considered as a 
waiver of the Sixth Amendment right to the assitance of counsel. Rather 
the question is not who requested the examination but whether or not 
the absence of counsel at the conference acts as a prejudice to the 
accused in that the conference, as has been shown, is a "critical 
stage" and the absence of counsel acts to bar a meaningful arose 
examination. | 
Furthermore, regardless of who seeks the examination the procedure 
is governed by the provisions of Section 301 (a) Title eh District of 
Columbia Code, 1957 Edition to which the accused must submit. The 
result is the same if the accused requests or the Court orders. For 
the accused has no choice but to submit to an examination by physicians 
not of his own choice. This has no bearing on the accused's right to 
the assitance of counsel. : 

Nor can the fact that the lineup in Wade was "prosecutional” in 
nature and the steff conference not strictly prosecutional be of govern- 
ing significance. For while the staff conference is not prosecutionel 
in nature yet it cannot always be assumed to be entirely arte. As to 

: this the Court has observed: | 
While it is true that the examining doctors at 


Saint Elizabeth's. are in theory impartial .... | 
as a practical matter some or all of those 
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involved normally testify for the Government 
when the insanity defense is raised at trial. 


Thornton v Corcoran 132 US App DC -----, 407 
F 2a 095, 1969, at Page 699 


The entire nature of the procedure is such as require the presence 


of counsel for the accused at the staff conference. 


CONCLUSION 
The judgment of the United States District Court should be 


reversed on the grounds that the absence of counsel at the time of 


the psychiatric staff conference was prejudical error and in violation 


of the right of this Appellant to have assistance of counsel in his 


defense as provided by the Sixth Amendment of the United States 


Constituion. 


Respectfully submitted 


John N Lyle 
Counsel Serving by Court 
Appointment for Appellant 
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THE GOVERNMENT IN ITS BRIEF FAILS TO SQUARELY FACE UP TO 
APPELLANT'S PRINCIPAL POINT WHICH IS THAT THE PSYCHIATRIC 
STAFF CONFERENCE WAS A "CRITICAL STAGE" IN HIS PROSECUTION 


The Government's brief does not meet head on Appellent's 
principal point which is that he was entitled, under the Sixth Amendment 
as interptreted by the United States Supreme Court in United States v 
Wade (388 US 218 - 18 Led 2d 1149),1967, to have the assistance of his 
counsel at a psychiatric staff conference which he contends was 4 
"critical stage” in his prosecution and trial. Instead the Government 
argues that as Appellant had the benefit of moot psychiatric testimony 


in his behalf and that as his counsel did cross_examine the psychiatrists 
ee a 


who testified at the call of the Government-during-his trial, 811 1s well 
sce 
and need not be disturbed.—(Government's Typescript Brief: Page 4)4 


Such a line of argument in no way faces up to Appellant's 
Sixth Amendment question and in no way assists the Court tn determining 
whether or not the psychiatric staff conference held at Saint Elizabeth's 
Hospital vas a “critical stage? There 1s no showing by the Gov~rnment in 
its brief that the psychiatric staff conference was not a "critical stage; 


and this line of argument is irrelevant to the issue presented. 


1. At the time of Appellant's Reply Brief the printed copy of the Government 
Brief was not available. 


ele 


THE GOVERNMENT CONTENDS THAT APPELLANT RELIES PRINCIPALLY 
ON DICTA IN THORNTON V_COSORAN ( - US App DC - : 407 Fed 695) 
BUT IN ITS BRIEF IT IS THE GOVERNMENT WHICH SO RELIES 


The Government in its brief asserts: 


Although appellant purports to base 
his claim on United States v Wade 388 
US 218 (1967) it is clear that appell- 
ant's real reliance is on dicta in 
Thornton v Cocoran - US App IC -, 407 
¥ 2d 695. (fypescript Brief Page 5) 

Such a contention on the part of the Government is not /by 4 
the facts of Appellant's brief, for no where therein was Thornton, supra, 
cited as.:yroof that the psychiatric staff conference was a "critical 
stage" in Appellant's prosecution and trial. Appellant did cite Thornton, 
supra, but only with regard to his secondary point that it was inconsequential 
whether or not Appellant had sought a mental examination or the Court sua 
sponte had ordered one. Appellant limited himself as to Thornton, supra, 
to the following: 

While it is true that the examining 


doctors at Saint Elizabeth's Hospital 
are in theory impartial .... as_a 


practical matter some or al those 
invo. Y testify for the 


Government. Thornton, supra, at Page 699. 
How this can be read as a clear principal reliance in support 
of Appellant's contention that the staff psychiatric conference was a . 
"critical stage” in his prosecution and trial at which he was entitled 


under the Wade case, supra, to have the assistance and presence of his 


counsel, leaves Appellent presently in a state which can only be dearibed 


as one of astonishment. 


But whether or not Appellant is astonished by the line of 
reasoning set forth on behalf of the Government there can be no doubt 
that in its brief the Government has relied, and relied heavily and 
extensively, upon the dicta of Thornton, supra. (Pages 5 and 6 of the 
Typescript Brief). But as the Government saye about Thornton the Court 
held that a motion for a mandamus did not lie. Appellant agrees that this 
. was indeed the ruling of the Court and says further that ruling was the 
thrust of the Thornton case. F- 

Unlike Thornton the present case before the Court is oe 
concerned with mandamus but is concerned with the direct issue of whether 


or not the psychiatric staff’ conference was a "critical stage" in the 


prosecution and trl of this Appellant. The contention and argument of 
Appellant is not to be refuted on such tenuous grounds as the dicta of 
the Thornton case, although the Government has elected to erect its 
argument upon them. 

The importance of the issue raised by this defendant as to 
the status of the psychiatric staff conference is a matter which because 
of its nature deserves to be dealt with directly by the Court. because it 
not only é£ftts this Appellant individually but add others who in the 
future will be effected. It should not be disposed of on any secondary basis 
as is urged upon the Court by the Government. 


Respectfully submitted 


John N. Lyle, Counsel, | 
Serving by Appointment, 
for Appellant 


